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Abstract:

Background/Objectives: Estoppels is a rule of evidence which prevents a party from denying the fact
which he has already been asserted. The doctrine of legitimate expectation is closely related to the principle
of estoppel as both the doctrines are based upon a clear and unambiguous promise.

Methods/Statistical Analysis: The methodology which is going to be adopted for the present research
work will mainly be based on doctrinal analysis, i.e., the theoretical sources. The theoretical work will relate
to the administrative action of the public body; their policies; Constitutional, Legislative, Executive and
judicial control of administrative action through the doctrine of legitimate expectation. It is proposed to collect
material from the various discipline of Administrative and Constitutional law. It is also pertinent to mention
that research will heavily rely on different journals, reviews, and national & international judicial
pronouncements.

Findings: Legitimate expectation has an important place in the realm of administrative law. It is an integral
component of the principle of the rule of law that power should not be exercised arbitrarily. One of the
safeguards is provided through judicial interpretation in a long list of cases that this administration discretion
is subject to legitimate expectation vested in the people. It cannot be expected that there can be judicial
intervention in the policy framing by the executive as it is an essential function belonging to the executive.
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1. Introduction

The word ‘estop’ is an ancient English word which originally bore precisely the same signification as the equally
ancient English word ‘stop’ where it is merely a variant. As estoppel may be said to arise when a person executes some
deed, or is concerned in or does some act either of record or in pairs, which will preclude him from averring anything to the
contrary.! Lord Denning explained the word ‘estoppel’ only means stopped. It was brought over by the Normans. They used
the old French ‘estoppel.” That meant a bung or cork by which you stopped something from coming out. As said by Lord
Coke the name ‘estoppel’ was given because of a man’s act stoppeth or closet up his mouth to allege or plead the truth.?

Estoppel is a principle of law, but it is often described as a rule of evidence which prevents a party from alleging
and proving the truth. Under the rule of estoppel, a party is prohibited from asserting or denying a fact or state of things
which he has formally asserted as existing. The doctrine of estoppel applies whenever a person induces another to believe
on something and accordingly other party acts upon such belief and alter his position. Though commonly called promissory
estoppel, it is neither in the realm of contract nor the realm of estoppel. Estoppel is based on the rule of equity, justice, and
good consciences.’

According to Section 115 of Indian Evidence Act, 1872, when one person has by his declaration, act or omission
intentionally caused or permitted another person to believe a thing to be true and to act upon such belief; neither he nor
his representative shall be allowed, in any suit or proceeding between himself and such person or his representative, to
deny the truth of that thing.

Lord Cranworth in West v. Jones” explained the principle in the following lines on which this doctrine rests:

Where a party has, by words or by conduct, made a representation to another leading
him to believe in the existence of a particular fact or state of facts, and that other person
has acted on the faith of such representation, then the party who made the
representation shall not afterwards be heard to say that the facts were not as he
represented them to be.
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According to Wade the basic principle of estoppel is that a person who by some statement or representation of

fact causes another to act to his determent in reliance on the truth or it is not allowed to deny it later, even though it is
5
wrong.

Lord Denning in his article on “Recent Development in the Doctrine of Consideration”, expressed as under:

A man should keep his word. All the more so when the promise is not bare promise but it
is made with the intention that the other party should act upon it. The promise may give
rise to different equity from other conduct.®

2. Promissory Estoppel

The doctrine of ‘Promissory Estoppel’ is, one of the four kinds of ‘Estoppels’ evolved by the Equity Courts in
England, It is an equitable principle which applies to public authorities”’ The doctrine of promissory estoppel is applied
within English contract law. It is used to prevent a promisor from enforcing his legal rights. In English law, consideration is
very important, and the promise made without consideration is not enforceable.

The principle was enunciated by the Calcutta High Court as early as in 1880 in Ganges Manufacturing Co. v.
Souruimull,® and later in 1905 by the Bombay High Court in Municipal Corporation of Bombay v. Secretary of State.’® In the
latter case, the Bombay High Court stated that doctrine of promissory estoppel is applicable even if the promise is not
recorded in the form of a formal contract."

In Union of India v. Anglo-Afghan Agencies Ltd.,” Court held that:

Even provisions relating to the issue of Trade Notices offering an inducement to the
prospective exporters were in character executive, the Union Government and its
officers were not entitled at their mere whim to ignore the promises made by the
Government.”

In Hindustan Motors Ltd. v. India,** the Court held:

[Allthough estoppel against a statute may not be wholly inconceivable as between two
private parties, claiming some ordinary Act of a general character, there could be no
estoppels against the See Custom Act in the present case in the bar of the customs
authorities.”

3. Doctrine of Legitimate Expectation

The doctrine of legitimate expectation belongs to the domain of public law and is intended to give relief to the
people when they are not able to justify their claims by law in the strict sense of the terms though they had suffered a civil
consequence because their legitimate expectation has been violated or frustrated. The doctrine of legitimate expectation is
the latest discovery of the Indian Law, and that has been viewed as one of the grounds of judicial review, and it has assumed
the position of a significant doctrine of Public Law in almost all jurisdictions to check misuse or abuse of public power."

Legitimate Expectation is enrolled by the courts for the review of administrative actions. An expectation or interest
in a public body may arise due to a long-standing practice or a promise of being treated in a certain way by an administrative
authority then the courts apply the principles of fairness and reasonableness in judicial review proceedings.

The doctrine of ‘legitimate expectations’ which has traditionally been used in litigation between private parties has
also been recognized in the public law set. It was first used by Lord Denning in 1969 in Schmidt v. Secy. of State,” where it
was held that:

An alien who had been granted permission to enter the U.K. for a limited period had a
legitimate expectation for being allowed to stay for the permitted period.”® Before this
case, the expressions ‘reasonable expectation’ and ‘reasonable confidence’ have been
held to have the same meaning as ‘legitimate expectation.' However, popular usage by
writers and commentators has given preference to the original language of the inventor,
Lord Denning, namely ‘legitimate expectation.'

4. Estoppel and Legitimate Expectation
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There is a close similarity between the public law doctrine of legitimate expectations and the private law doctrine
of estoppel. Both are parts of laws of equity. The concept behind the each doctrine involves a clear and unambiguous
promise, undertaking or representation (in words or conduct) made by a public authority based on past practices which the
claimant has relied on and can reasonably expect to continue.

According to Legitimate, or reasonable expectation, an expectation may arise either from an express promise
given on behalf of the public authority or from the existence of a regular practice which the claimant can reasonably expect
to continue.”

In the Court of Appeal of Botswana, in Mothusi v. Attorney General,** Amissah, J.P., observed:

The concept of legitimate expectation has developed in the administrative procedures to
protect those who have been led either by contract or practice to expect a certain course
of action in cases where the expected course of action has been altered without giving
them a right to make representations. Thus, if an authority has made a promise as to the
manner of exercise of discretion, the authority ought to be held to that promise.”

This has also been supported by Lord Roskill in Council of Civil Service Unions v. Minister for the Civil Service.” It
was observed in that case that for legitimate expectation to arise, the decisions of the administrative authority must affect
the person by depriving him of some benefit or advantage which either (i) he had in the past been permitted by the decision
make to enjoy and which he can legitimately expect to be permitted to continue to do until there has been communicated
to him some rational grounds for withdrawing it and which he has been given an opportunity to comment or (ii) he has
received assurance from the decision maker that they will not be withdrawn without giving him first an opportunity of
advancing reason for contending that they should not be withdrawn.

In Attorney-General for New South Wales v. Quinn,** besides establishing the procedural rights, there is another
principle upon which the courts have upheld a claim of legitimate expectation is the existence of some representation which
creates an estoppel.”

The principle of legitimate expectation has relevance with the expectations created by promises and policy rules. It
becomes the duty of public authority to act fairly and non-arbitrarily to meet the expectation it should be reasonable
logical, valid and should not overriding public interest and power of authorities.

However, there are significant differences between these two doctrines. Legitimate expectation usually concerns
public authorities, while the estoppel may be enforceable against any person. In legitimate expectation, you are not
required to prove an injury/loss, while the estoppel necessitates such proof. The legitimate expectation is mostly concerned
with established practices, fairness, unreasonableness, public policy and natural justice, while the estoppel is seemingly
broader and concerns itself with any representation.?®

In the public law context the courts have held that the justifications for enforcing the legitimate expectations may
be a broader principle of fairness and the prevention of the abuse of power by public bodies, and so they might not require
detrimental reliance of the kind that would be required under the private law doctrine of estoppel.”’

An aggrieved person was entitled to judicial review he could show that the decision of the public authority
affected him of some benefit or advantage which in past he had been permitted to enjoy and which he legitimately
expected to be permitted to continue to enjoy either until he was given reasons for the withdrawal and opportunity to
comment on such reasons.” In Navjyoti Co-Group Housing Society v. The Union of India,” it was held that Group Housing
Society was entitled to ‘legitimate expectation’ of following ‘consistent past practice’ in the matter of allotment even
though they may not have the legal right in private law to receive such treatment. The authority not ought to defeat the
‘|egitimate expectation’ without some overriding reasons of public policy to justify its doing s0.*

So an undertaking or promise may be one of the sources of legitimate expectation but is not identical with that of
estoppel. What is relevant in legitimate expectation is not the knowledge or state of mind of the individual concerned as in
estoppel but the interest affected by the exercise of power by the public authority.*

The government can change its policies with the changed circumstances and can refrain individual from the
benefits which they had been previously receiving. Though certain protection against abrupt changes of the rules to
individuals is being provided under the principle of legitimate expectations this protection is not absolute.

So a legitimate expectation, even when made out, does not always entitle the expectant to relief. Public interest,

change in policy, the conduct of the expectant or any other valid or bona fide reason given by the decision-maker, may be
sufficient to negative the ‘legitimate expectation.' The doctrine of legitimate expectation based on established practice as

© 2017, IJCERT All Rights Reserved Page | 244



Deepti Monga, “ESTOPPEL AND LEGITIMATE EXPECTATION’, International Journal of Computer Engineering In Research
Trends, 4(6):pp:242-247,June-2017.

contrasted from legitimate expectation based on a promise), can be invoked only by someone who has dealings or
transactions or negotiations with authority, on which such established practice has a bearing, or by someone who has a
recognized legal relationship with the authority.*

In Union of India (UOI) and Anr. v. International Trading Co. and Anr.* the Supreme Court believed that the
doctrine of legitimate expectation could not be applied in this case as it came in the way of public interest. The state was
entitled to consider the national priorities and adopt trade policies acting within the bounds of reasonableness. Doctrines of
promissory estoppel and legitimate expectation cannot come in the way of public interest.

If legitimate expectation is granted to an individual against changed policies, then it must be founded on arbitrary
and unreasonable grounds. In Union of India v. Hindustan Development Corporation,® it was observed that decision taken
by the authority must be found to be arbitrary, unreasonable and not taken in public interest where the doctrine of
legitimate expectation can be applied. If it is a question of policy, even by ways of change of old policy, the courts cannot
intervene with the decision. In a given case whether there is such facts and circumstance giving rise to legitimate
expectation, would primarily be a question of fact.

In Mohd. Jamal v. The Union of India,” it was urged that the doctrine of legitimate expectation, had been
considered in the said case where the appellant’s claim was based on an old policy. It was held that:

[TIhe appellant merely had an expectation for being considered for resettlement and a
person basing his claim on the doctrine of legitimate expectation has to establish that he
had relied on the said representation and had altered his position and that denial of such
expectation worked to his detriment. The courts can interfere only if the decision taken
by the authority is found to be arbitrary, unreasonable or in gross abuse of power or
violation of principles of natural justice and contrary to public interest. It was also
reiterated that the concept of legitimate expectation has no role to play where said
action is a matter of public policy or in the public interest, unless, of course, the action
taken amounted to an abuse of power.*®

As was observed in Punjab Communications Ltd. v. Union of India and Others® that the change in policy can defeat
a legitimate substantive expectation if it can be justified on ‘Wednesbury reasonableness.' The decision maker has the
choice in the balancing of the pros and cons relevant to the change in policy. It is, therefore, clear that the choice of policy is
the decision maker and not the court.*®

In Motilal Padampat Sugar Mills Co. Ltd. v. the State of U.P.,* it was observed by the Court that:

[Iln order to invoke the doctrine of promissory estoppels it is necessary for the promisee
to show that he suffered detriment as an acting in reliance on the promise. However, we
may make it clear that by detriment we mean injustice to the promise which could result
if the promisor were to recede from the promise, then detriment could certainly come as
a necessary ingredient. The detriment in such a case is not some prejudice which would
be suffered by the promisee by acting on the promise, but prejudice which would be
caused to the promise, if the promisor were allowed to go back on the promise.*

In Ashok Kumar Maheshwari (Dr.) v. the State of U.P.,*" it was held that:

Appellant could not make any clear sound and positive averment as to which officer of
the Government, when and in what manner gave the assurance to the appellant or any
of his colleagues that they would be promoted as lecturers. It was also not stated that
the appellant had, at any time, acting upon the promise, altered his position, in any
manner, especially to his detriment. Bald pleadings cannot be made the foundation for
invoking the doctrine of promissory estoppels.*

5. Conclusion:

It can be finally concluded that legitimate expectation has an important place in the realm of administrative law. It
is an integral component of the principle of the rule of law that power should not be exercised arbitrarily. However, no
administrator can function without the use of discretionary power. It can also not be denied that discretionary authority is
also subject to some restrictions. Apart from other limitations one of the safeguards is provided through judicial
interpretation in a long list of cases that this administration discretion is subject to legitimate expectation vested in the
people. It cannot be expected that there can be judicial intervention in the policy framing by the executive as it is an
essential function belonging to the executive.
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Legitimate expectation also arises in the form of procedural rights that in the case of withdrawal of his rights, he
will be communicated for the same and will be given an opportunity for presenting his case.

Thus the doctrine of estoppels is closely related with legitimate expectation as both are laws of equity and based
upon clear and unambiguous promises. It is the duty of a public authority to act fairly and non-arbitrarily to meet the
expectation. However, yet there is the difference between the two. As legitimate expectation is concerned with public
authorities, there is no need to prove an injury/loss and concerned with established practices, fairness while estoppel is
enforceable against any person, it is necessary to prove an injury/loss and is interested in any representation.
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